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Keeping Kentucky Banks Competitive
in the Financial Industry: The
Multibank Holding Company Statute
INTRODUCTION
Prior to the recent enactment of House Bill (HB) No. 67 by
the 1984 Kentucky legislature, multibank holding companies
(MBHCs) were prohibited in Kentucky ' Cross county branching
of banks is still prohibited by Kentucky Revised Statutes (KRS) sec-
tion 287.180(2).2 However, Kentucky had one MBHC before HB
67 was adopted,' and Kentucky banks already furnish branching
I KY. REy STAT. § 287.030(3) (Bobbs-Merrill 1981) [hereinafter cited as KRS],
amended by House Bill No. 67, Feb. 3, 1984 [hereinafter cited as HB], provided in perti-
nent part:
No person shall, directly or indirectly, hold or own more than one-half (1/2)
of the capital stock of a bank or combined bank and trust company, exclusive
of stock held as collateral, except that person may own or acquire more than
one-half (1/2) of the capital stock of not more than one bank or combined
bank and trust company, but no person who hereafter owns or acquires more
than one-half (1/2) of the capital stock of one bank or combined bank and
trust company shall: (a) own or acquire directly or indirectly any capital stock
in any other bank or combined bank and trust company domiciled in Ken-
tucky
The above quoted part of KRS § 287.030(3) has been deleted by HB 67.
2 KRS § 287.180(2) (Cum. Supp. 1982) provides as follows:
Any corporation presently or hereafter engaged in the business of banking,
and meeting the requirements of this subsection, may apply to the commis-
sion of banking and securities for permission to establish, within the city in
which either the principal office or an existing branch office has been annexed
into the city is located and, subject to the limitation hereinafter imposed,
within the county in which its principal office is located a branch at which
all of the powers conferred in subsection (1) of this section may be exercised.
I See FIRsT Ky. NAT'L CORP., 1982 ANNuAL REPORT inside cover (1983) (showing
that First Kentucky National Corporation owns First National Bank of Louisville and First
Kentucky Trust Company). This multibank holding company [hereinafter referred to as
MBHC] is the result of the "grandfather clause" of KRS § 287.030(3) which provides:
Any person, partnership, corporation, association, business trust, voting trust,
or similar organization or successor or successors thereto, may continue to
hold or own capital stock of any bank or combined bank and trust company
held or owned by such person or entity upon June 16, 1972, and may
thereafter acquire such additional capital stock as is necessary to maintain
the same percentage of ownership of capital stock which exists upon June
16, 1972.
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facilities across county lines4 as a result of "grandfather clause"
situations5 and an aberrant court holding.6 Furthermore, nothing
prevents a citizen in one county from depositing money into a bank
located in another county 7 Other financial institutions,' and even
the banks themselves, face few cross county expansion restrictions
so long as the office which is set up in another county does not
qualify as a "branch." 9
Despite the fact that banking services in the aforementioned
circumstances are being performed oblivious to county boundaries,
the Kentucky laws which prohibited the creation of any more
MBHCs ° and which still prohibit the establishment of a branch
in a county outside of that in which the bank's principal office is
See generally Kentucky Bd. for Licensing Hearing Aid Dealers v. Rallo, 549 S.W.2d 825
(Ky. 1977) (general explanation of "grandfather clauses").
' KRS § 287.180(6) provides: "When a branch or agency bank has once been
established any operation thereof shall not be discontinued "This statute is the "grand-
father clause" for established branch banks and allows branch banks which were established
in counties other than that in which the principal office was located prior to the geographic
restriction legislation of KRS § 287.180(2) to remain in existence.
I For example, Farmer's Bank and Capital Trust Company, with its principal of-
fice in Franklin County, operates a branch in Scott County. Interview with James Baker,
General Counsel for the Kentucky Department of Banking and Securities, Frankfort, Ken-
tucky (Augs. 5, 1983). Likewise, the Sparta-Sanders Bank (which closed April 15, 1983, due
to financial difficulties) had its principal office located in Sparta, Gallatin County and a
branch in Sanders, Carroll County. Id. See also FIRST Ky. NAT'L CORP., 1982 AsuA.L
REPORT, supra note 3, at inside cover.
' See American Fidelity Bank & Trust Co. v. Heimann, 683 F.2d 999 (6th Cir. 1983)
(interprets KRS §287.180(2) to mean First National Bank and Trust Co. of Corbin, Ken-
tucky, whose principal office is located in the portion of Corbin which lies in Whitley
County, could establish a branch in the portion of Corbin which lies in Knox County).
See note 2 supra for the text of KRS § 287.180(2). The court noted that "[s]ince Corbin
is the only city in Kentucky with a population of more than 1,000 which lies within the
territory of more than one county, the likelihood of recurrence of the precise question raised
by this case is remote." 683 F.2d at 1002.
' Cf. Whitehead & Frisbee, Positioningfor Interstate Banking, FED. RESERVE BANK
OF ATLANTA ECON. REV., Sept. 1982, at 15 ("Nothing prevents a commercial bank in one
state from accepting demand deposits or saving deposits from consumers in another state.").
' See generally Eisenbeis, Regional Forcesfor Interstate Banking, FED. Rysmva BANK
OF' ATLANTA ECON. REV., May 1983, at 24, for a discussion of other non-bank financial
institutions and how they avoid interstate branching prohibitions.
' KRS § 287.180(2) does not allow banks to establish branches across county lines.
Cf. 12 U.S.C. § 36(f) (1982) (defines "branch" as "includ[ing] any branch bank, branch
office, branch agency, additional office at which deposits are received, or checks paid,
or money lent.").
" See KRS § 287.030(3) (1981).
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located," reflect an attempt to contain banking institutions within
the boundaries of a single county. This combination of laws made
Kentucky's statutory scheme one of the most restrictive in the coun-
try, prior to the enactment of HB 67, as far as bank branching
and MBHCs are concerned."
This Comment examines branch bank and MBHC restrictions
applicable to state and federal banks in Kentucky and points out
what Kentucky banks were doing prior to HB 67 to circumvent
these statutes. In addition, this Comment looks at the current na-
tionwide trend of relaxing restrictions on banks, bank holding com-
pames and other financial institutions. Finally, this Comment sug-
gests that Kentucky took a step in the right direction by enacting
HB 67
I. DuAL SYSTEM
The United States has a "dual system in the sense that state
and national banks have existed side by side in direct competition
with each other for many years."'' I Although the state and federal
banks follow their own respective banking statutes,' the federal
statutes '1 are structured so that the federal banks will maintain
" See KRS § 287.180(2). But see American Fidelity Bank & Trust Co. v. Heimann,
683 F.2d at 999.
11 Only Kansas had a more restrictive combination. Whereas Kentucky allowed in-
tracounty or intracity branching even before HB 67, Kansas prohibits both MBHCs (See
KAN. STAT. ANN. § 9-505(a) (1982)) and any form of branching. See KAN. STAT. ANN. §
9-1111 (1982). One-bank holding companies are permitted in every state. See CONFERENCE
OF STATE BANxNo SuPER-visos, A PROFILE OF STATE CHARTERED BANKs 91-101, 104-15
(9th ed. 1981) (listing all state branch bank and MBHC laws) [hereinafter cited as CSBS].
See also W VA. CODE § 31A-8-12 (Supp. 1983) (statute easing branching restrictions which
has been passed since the 9th edition of CSBS). Several statutes easing MBHC restrictions
have been passed since the 9th edition of CSBS. See ARK. STAT. ANN. § 67-2108 to 2116
(Supp. 1983); Leg. Bill 58, 88th Leg., Ist Sess. 1983, Neb., HB 1123, 39th Leg., Ist Sess.
1983, Okla., PA. STAT. ANN. tit. 7, § 115 (Purdon Supp. 1983); W VA. CODE § 31A-8A-1
to 6 (Supp. 1983).
11 American Fidelity Bank & Trust Co. v. Heimann, 683 F.2d 999, 1000 (6th Cir.
1983).
,' Compare KRS § 287.050 and KRS § 287.180(2) with 12 U.S.C. § 36(c) (1982) (Ken-
tucky state banks apply to the Commissioner of Banking and Securities in Frankfort, Ken-
tucky, for approval to open an office or establish a branch while federal banks apply to
the Comptroller of the Currency in Washington, D.C. for such approval).
Is 12 U.S.C. § 36(c)(I)-(2) provides:
(c) A national banking association may, with the approval of the Comptroller
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a "competitive equality" 6 with state banks.
A. Federal Bank Branching and MBHC Restrictions
The United States Congress may structure the federal bank-
ing statutes in any manner it chooses'7 and national banks are re-
quired to abide by those statutes. II Though Congress has the power
to adopt laws less restrictive than the state banking laws, it has not
yet done so.' 9 In order to maintain the "competitive equality""0
between the state and national banks, Congress had adopted the
of the Currency, establish and operate new branches: (1) Within the limits
of the city, town or village in which said association is situated, if such
establishment and operation are at the time expressly authorized to State banks
by the law of the State in question; and (2) at any point within the State in
which said association is situated, if such establishment and operation are at
the time authorized to State banks by the statute law of the State in ques-
tion by language specifically granting such authority affirmatively and not
merely by implication or recognition, and subject to the restrictions as to loca-
tion imposed by the law of the State on State banks.
11 See 68 CONG. Rc. 5812 (1927) (statement of Rep. McFadden). Rep. McFadden
stated:
As a result of the passage of [the McFadden Act, a portion of which is found
in note 15 supra], the National Bank Act has been so amended that national
banks are able to meet the needs of modem industry and commerce and com-
petitive equality has been established among all member banks of the Federal
Reserve System.
Id. at 5815. See also First Nat'l Bank v. Dickinson, 396 U.S. 122 (1969) (national bank
may establish a "branch" only under such conditions as state law would authorize); First
Nat'l Bank v. Walker Bank & Trust Co., 385 U.S. 252 (1966) (national banks may establish
branches only in accordance with all requirements applicable to state banks by state law);
First Nat'l Bank v. Camp, 465 F.2d 586 (D.C.), cert. denied, 409 U.S. 1124 (1972); Lin-
coln Bank & Trust Co. v. Exchange Nat'l Bank & Trust Co., 383 F.2d 694 (10th Cir. 1967)
("Congress intended to place national and state banks on a basis of 'competitive equality'
insofar as bank branching was concerned.").
" See U.S. CONST. art. I, § 8, cl. 18 ("The Congress shall have the power [t]o
make all [lIaws which shall be necessary and proper ").
" See Davis v. Elmira Say. Bank, 161 U.S. 275, 283 (1896); McCulloch v. Maryland,
17 U.S. (4 Wheat) 316 (1819).
"1 However, Congress recently considered the issue of multistate branching among
the New England states. See S. 1002, 98th Cong., 1st Sess. (1983).
11 See note 16, supra for a discussion of the McFadden Act concept of "competitive
equality." See also CONFERENCE OF STATE BANK SUPERVISORS, POLICY STUDY, THE DYNAMc
AmERIcAN BANKING SYSTEM-AN ANALYSIS OF GEOGRAPHIC STRUCTURAL CONSTRAINTS 28
(1983) ("Perhaps the key to the success of the dual banking system has been its ability to
foster competitive innovation.") [hereinafter cited as CSBS-GEoGRAPInC CONSTRAINTS].
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McFadden Act,2' which allows banks to expand pursuant to the
state geographic restrictions in which the national bank is located.22
Additionally, the Douglas Amendment23 to the Bank Holding Com-
pany Act of 195624 limits expansion of national bank holding com-
panies to the state legislative prohibitions on bank holding com-
pany expansion.25
The only major differences between the national branch bank-
ing and MBHC restrictions and the Kentucky branch banking and
MBHC restrictions are: (1) national banks follow state law pur-
suant to federal statutes26 which the Congress could alter during
any congressional session,27 and (2) state branching statutes are in-
terpreted by the Comptroller of the Currency when a national bank
wishes to establish a branch2" or by the Federal Reserve Board when
a national bank holding company wishes to acquire a subsidiary 29
Thus, national banks are "playing m the same game"30 as state
banks by being forced to use the state's rules,3 even though these
22 See 12 U.S.C. § 36(c) (1982). See note 15 supra for the pertinent part of the statute.
22 See, e.g., Whitney Nat'l Bank v. James, 189 So.2d 430 (La. Ct. App. 1966) (state
legislation regulating bank holding companies equally applicable to national banks), ap-
plication denied, 191 So.2d 140 (La. 1966); Opinion of the Justices, 151 A.2d 236, 259 (N.H.
1959) (state legislation is not invalid unless it "interfere[s] with the purpose of national banks
or destroy[s] their efficiency or [is] in direct conflict with some paramount federal
law.").
23 12 U.S.C. § 1842(d) (1982) (allowing interstate MBHCs only in cases where the
laws of a state "specifically authorize the acquisition of such shares or assets of a [s]tate
bank by an out-of-state bank holding company").
24 12 U.S.C. §§ 1841-1850 (1982).
25 Cf. Lewis v. Supreme Court of United States, 447 U.S. 27 (1980).
26 See 12 U.S.C. § 36(c). Cf. Anderson v. Luckett, 321 U.S. 233 (1944) (Kentucky
banking statutes apply to national banks if they do not unconstitutionally interfere with
a national bank as an instrumentality of the federal government).
2" See U.S. CONST. art. I, § 8, cl. 18.
23 See 12 U.S.C. § 36(c). See generally American Fidelity Bank & Trust Co. v.
Heimann, 683 F.2d at 999 (Comptroller's interpretation of Kentucky banking statute upheld);
Union Savings Bank v. Saxon, 335 F.2d 718 (D.C. Cir. 1964) (Comptroller's interpreta-
tion of state law concerning branch banking upheld); Clermont Nat'l Bank v. Citizens Bank
Nat'l Ass'n, 329 F Supp. 1331 (S.D. Ohio 1971) (Comptroller's interpretation of state
statutes was unsuccessfully challenged).
29 See 12 U.S.C. § 1842 (1982).
30 Cf. Godfrey, Deregulation: The Attack on Geographic Barriers, FED. RFsERVE
BANK OF ATLANTA ECON. R-v., Feb. 1981, at 17 (The Depository Institutions Deregula-
tion and Monetary Control Act of 1980 begins to establish a "level playing field" for
regulated depository institutions).
3, See, e.g., 12 U.S.C. §§ 36(c), 1842(d), 1846 (1982).
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rules are subject to change by state lawmakers,12 and though the
state statutes are interpreted for national banks by an entirely dif-
ferent "umpire"" than the person who interprets statutory restric-
tions for the state institutions.3 ' The important fact is that the na-
tional and state banks are competitive since they do abide by the
same rules;" such competition exists as a "creative tension between
the two systems which has led to innovation and its diffusion.
' 3 6
B. Kentucky's Bank Branching and MBHC Restrictions
Until the adoption of HB 67, Kentucky had a combination of
two of the nation's most restrictive banking laws."1 The law pro-
hibiting a bank from branching outside the city or county in which
its principal office is located" is still valid. With HB 67, however,
multibank holding companies, previously prohibited by KRS sec-
tion 287.030(3)," are now a possibility Section 1 of HB 67 creates
a new section of KRS chapter 287 Subsection (1) of this new sec-
tion defines "bank," "bank holding company" (hereinafter re-
ferred to as BHC), "company," "control," "individual," and
"deposit." Subsection (2) states:
32 See generally McCulloch v. Maryland, 17 U.S. (4 Wheat) at 316 (whereas the state
legislature has the power to promulgate the state banking laws, the United States Congress
has the power to promulgate federal banking laws).
" Laws applying to national banks and bank holding compames are interpreted by
the Comptroller of the Currency and the Federal Reserve Board, respectively. See 12 U.S.C.
§§ 36(c), 1848. See also American Fidelity Bank & Trust Co. v. Heimann, 683 F.2d at 1003
(The opinions of the state banking supervisor are not controlling in the Comptroller's use
of state law in evaluating national bank branch applications.); Howell v. Citizens First Nat'l
Bank, 385 F.2d 528, 530 (3d Cir. 1967) ("Mhe determination of the extent of the application
of a state branch banking statute to a national bank under the federal Banking Act of 1933
is purely a question of federal law, a question to be decided by reading the state statute
through lenses provided by the Congress.").
" See, e.g., First Nat'l Bank v. Camp, 465 F.2d at 597 ("The state supervisors apply
their state statutes in evaluating state bank branch applications wholly independently of
any federal supervision ").
11 Compare 12 U.S.C. §§ 36(c), 1842(d), 1846 (1982) (federal statutes concerning
MBHCs and branch banking) with KRS §§ 287.030, .180 (Kentucky statutes concerning
MBHCs and branch banking).
36 CSBS-GEooRAPIUC CONSTRAINTS, supra note 20, at 28-29.
" See note 12 supra and accompanying text for a discussion of Kentucky's restric-
tive banking laws in relation to other states' laws.
3 See KRS § 287.180(2).
11 See note I supra for the pertinent part of this statute.
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(2) Any individual, or any bank holding company having its
principal place of business in this state, may acquire control of
one (1) or more banks or bank holding compames wherever
located, except that no individual, who on the effective date of
this Act controls a bank or bank holding company wherever
located, and no bank holding company wherever located, may
acquire, directly or indirectly, control of a bank having its prin-
cipal place of business m tis state if the bank was chartered after
the effective date of this Act and if, at the time of the acquisi-
tion, the bank has been in existence less than five (5) years. The
provisions of this subsection shall not prohibit the organization
of a one-bank holding company for the purpose of acquiring
control of a bank even if the bank was chartered after the ef-
fective date of this Act and has been in existence less than five
(5) years at the time of the acquisition.
Subsection (3) limits bank holding companies to control of no more
than fifteen percent of the total deposits of all Kentucky banks.
Subsection (4) prohibits any individual or BHC from acquiring con-
trol of more than three banks within any twelve month period, dur-
ing the first five years that this bill is in effect. Subsection (5) is
an emergency clause and gives the commissioner (in the case of state
banks) and the Comptroller of the Currency (in the case of national
banks) the right to act in their own discretion, regardless of KRS
section 287 limitations, in allowing acquisition of a "bank which
is closed or is in danger of closing." Subsection (6)(a) is a reciproc-
ity clause for states contiguous to Kentucky allowing a BHC with
its principal place of business in one of those states to acquire con-
trol of Kentucky banks or BHCs, provided the contiguous state's
statute allows Kentucky BHCs the same liberty under "conditions
substantially no more restrictive than those imposed by this sec-
tion." Subsection (6)(b) applies subsection (6)(a) to all other states,
beginmng two years after the effective date of HB 67 Subsection
(6)(c) defines a BHC's principal place of business as "the state or
other jurisdiction in which the total deposits of all the bank holding
company's banking subsidiaries are the largest." Subsection (7)
places no restrictions in this section on banks and BHCs having
their principal places of business in the same county KRS section
287.180(4) still must be satisfied.
Section 2 of HB 67 amends KRS section 287.030. New subsec-
tion (1) of KRS section 287.030 defines "person" as including "a
1983-84]
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natural person, partnership, corporation, association, business
trust, voting trust, or similar organization." Subsection (2) reads:
"No persons, except corporations, shall engage in the business of
private banking in this state." Subsection (3) prohibits any bank
"incorporated under the laws of another state or [a] national bank
having its pnncipal place of business outside this state" from trans-
acting "any banking business in this state except to lend money."
The new KRS section 287.030(4) deletes much of the former KRS
section 287.030(3), retaining only that language which prohibits any
person who acquires "more than one-half (1/2) of the capital stock
of a bank [from acting] as insurance agent or broker with respect
to any insurance except credit life insurance, credit health insurance,
insurance of the interest of a real property mortgagee in mortgaged
property, other than title insurance." Subsection (5) allows any per-
son holding a percentage of capital stock in a bank or bank and
trust company to acquire additional stock to maintain that percent-
age "which exists upon the effective date of this Act." Subsection
(6) is the same as KRS section 287.030(4) (1981).
Section 3 of HB 67 states the filing procedures for MBHCs and
the commissioner's election of duties. Section 4 of HB 67 makes
minimal adjustments to KRS section 287.990.
C. Expansion of Other Financial Institutions
Whereas the national banks and bank holding companies are
playing competitively 0 with the state banks by using the same rules
as state banks, 41 other competitors are operating under a less restric-
tive set of rules.42 Two of the more notable of these competitors
may be referred to as the "symbiotic finance institution"43 and the
41 See 68 CONG. REc. at 5812 (statement of Rep. McFadden). See notes 13-36 supra
and accompanying text for a discussion of national banks' "competitive equality" with
state banks.
" See 12 U.S.C. §§ 36(c), 1842(d), 1846.
42 See CSBS-GEoGP.HmC CoNsTPsaRM, supra note 20, at 33 (money market funds,
Merrill Lynch and "other non-traditional depository institutions, e.g., Beneficial Finance,
Sears, and industrial banks," are not "banks" under the statutory definition of a bank,
and therefore, are not subject to the geographic restrictions imposed on banks). See generally
12 U.S.C. § 1841(c) (defining a bank as "any institution which (1) accepts deposits
that the depositor has a legal right to withdraw on demand, and (2) engages in the business
of making commercial loans").
41 See Eisenbeis, Regional Forces for Interstate Banking, FED. RESERVE BANK oF
[Vol. 72
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"broker-banker institution."' 44 The existence of these geographically
less restricted competitors "bring[s] the efficacy of existing
banking restrictions into question."
4 1
Prior to the adoption of HB 67, Kentucky banks were at a
significant disadvantage when competing for markets with statewide
(as well as worldwide) symbiotic financial institutions"1 such as Mer-
rill Lynch.47 While the law which prohibits Kentucky banks from
ATLANTA ECON. REv., May 1983, at 26. Eisenbeis describes a "symbiotic finance institu-
tion" as follows:
Symbiotic finance is simply the joining together of independent firms to
provide services that the participants could not provide individually. The
classic example is the Merrill Lynch Cash Management Account, which com-
bines a margin account at a brokerage firm, a captive money market mutual
fund, a Visa debt card, and a servicing arrangement through BancOne of Ohio
These nonbank symbiotic finance arrangements have enabled nonbank-
ing firms to offer substitutes for traditional banking services and thus pose
a significant potential competitive threat to banking organizations.
Id.
" Eisenbeis describes "broker-banker institutions" as follows:
Recent combinations of American Express-Shearson, Bache-Prudential and
Sears-Dean Witter-Coldwell Banker have resulted in a whole new class
of financial service firms. ["Sears has most recently announced its intention
to use its Sears World Trade, Inc., subsidiary to market financial services
worldwide."] These firms are internalizing certain symbiotic financial ar-
rangements to take advantage of potential synergistic or scope economies.
To this extent they represent an intensification of symbiotic relationships. For
example, Shearson-Amencan Express is employing an American Express
Credit Card in connection with a Shearson Cash Management Account. The
chief difference from the Merrill Lynch-Visa type cash management account,
which requires an immediate debit to the margin account, is that under the
American Express arrangement, balances to the credit card account can be
paid out of the margin account at the end of the monthly billing cycle.
However, broker-bankers are positiomng themselves to offer a wide range
of consumer and corporate financial, brokerage and insurance services. Thus
the potential competitive threat of these unregulated broker-bankers and other
unregulated competitors spreads far beyond their immediate activities with
money market mutual funds and cash management accounts. These institu-
tions presently operate offices interstate [and intrastate] and are not subject
to bank regulations.
Id. at 26-27.
,1 Id. at 26. Eisenbeis includes a third group of financial institutions-the nonbank
bank. For the purposes of this Comment, however, the nonbank bank will be considered
separately, in the following section.
46 Eisenbeis, supra note 43, at 28.
47 Merrill Lynch & Co., Inc., a Delaware corporation is a diversified finan-
cial services holding company which, through its subsidiaries, provides in-
KENTUCKY LAW JoURNAL [Vol. 72
opening branches outside the city or county in which their prm-
cipal office is located 48 continues to hinder somewhat their banks'
competitive ability, the Kentucky legislature prudently liberalized
Kentucky's banking law by approving HB 67 This legislation will
enable Kentucky state and national banks to compete on more
equal footing with other financial institutions. 9
D Establishment of Nonbanking Subsidiaries
Even with the limitations on bank branching, the banks are able
to find loopholes5  in the law to expand their operations.' One
vestment, financing, real estate, insurance and related services. Its pnncipal
subsidiary, Merrill Lynch, Pierce, Fenner & Smith Incorporated (MLPF&S)
is one of the largest securities firms in the world. MLPF&S is a broker
in securities, options contracts, commodity and financial futures contracts
and selected insurance products, a dealer in corporate and municipal securities
and an investment banker. In Canada, the operations of MLPF&S are con-
ducted through Merrill Lynch, Royal Securities Limited. Merrill Lynch In-
ternational Incorporated, provides services outside the United States and
Canada similar to those of MLPF&S and also engages in international mer-
chant banking activities outside the United States. Investment and financing
services are also provided by Merrill Lynch Government Securities Inc., a
leading dealer in United States Government and agency obligations and money
market securities; by Merrill Lynch Asset Management, Inc., an investment
adviser; and by Merrill Lynch Futures Inc., a broker and dealer in financial
and commodity futures.
MERRILL LYNCH & CO., INC., 1982 ANNUAL REPORT 33 (1983).
4t See KRS § 287.180(2).
" See generally Golembe Associates, ECONOMIC DEVEoPMENT AND BANKING STmUC-
TU.E IN KENTUCKY 122 (1981) (Kentucky's restrictive banking and MBHC laws have led
to fragmentation in this state's banking structure and seem "to result in a lower availability
of competitive alternatives in local banking markets, which tend to reduce incentives to
undertake new initiatives and to improve performance") [hereinafter cited as BANKING IN
KENTUCKY].
11 See generally Board of Governors of Fed. Reserve Sys. v. Investment Co. Inst.,
450 U.S. 46, 70 (1981) ("bank holding companies were able to avoid Glass-Steagall's general
purpose [by means of a] loophole"); United States v. Philadelphia Nat'l Bank, 374
U.S. 321, 390 (1963) (a "loophole" existed in the original § 7 of the Clayton Act); Mar-
shall & Ilsley Corp. v. Heimann, 652 F.2d 685, 701 n.27 (1981) ("defendants First Bank
and First Bank System took advantage of a 'loophole' in the Bank Holding Company Act");
Investment Co. Inst. v. Board of Governors of Fed. Reserve Sys., 606 F.2d 1004, 1017
(1979) ("These limitations ultimately became a major loophole in the Act that permitted
bank holding companies to acquire a wide variety of nonbanking subsidiaries.").
11 The restrictions placed on "branches" by 12 U.S.C. § 36 and KRS § 287.180 may
be avoided if the offices established do not qualify as branches. See 12 U.S.C. § 36(0; KRS
§ 287.180(l)-(2).
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method of expansion that banks and bank holding companies
employ is the acquisition and/or establishment of nonbank
subsidiaries.12 Since a nonbank institution does not meet the
statutory definition of a bank, 3 nonbank institutions are not sub-
ject to the bank's geographic limitations." Thus, although Ken-
tucky banks may not establish branch banks in other counties,"
they may establish financial offices which conduct nonbanking
activities.5 6
I. NEED FOR BANKS TO EXPAND IN GENERAL
A. Other States' Treatment of Branching and MBHCs
By adopting HB 67, Kentucky has joined the overwhelming ma-
jority of the states which allow MBHCs."1 Presently, twenty states
11 See Whitehead & Frisbee, supra note 7, at 17, for a listing of "permissible non-
bank activities for bank holding companies."
Banks have expanded in several different ways. For example, Citizens Fidelity Cor-
poration, which owns Citizens Fidelity Bank in Louisville, Jefferson County, Kentucky,
has a leasing, mortgage, and commercial lending office in Fayette County, Kentucky. Ad-
ditionally, it has leasing offices in Charlotte, N.C., Columbus, Ohio; Nashville, Tenn.,
Orlando, Fla., St. Louis, Mo., and an energy office in Denver, Colo. See CrzaNs Fmmar
CORP., 1982 ANNUAL REPORT 1 (1983). First National Bank of Louisville has a loan pro-
duction office in Fayette County and another in Indianapolis, Ind. See FIRST Ky. NAT'L
CORP., 1982 AsiuAL REPORT, supra note 3, at 36.
By establishing offices which conduct financial activities other than banking activities,
not only are the banks and bank holding companies avoiding the restrictions of KRS §
287.030 and § 287.180, but they are also avoiding restrictions in the federal statutes which
prohibit banks to branch nationwide, and holding companies to own banks in more than
one state. See 12 U.S.C. §§ 36(c), 1842(d). See also Pitts, Developing a new banking Dimen-
sion, The Courier-Journal (Louisville, Ky.), Aug. 7, 1983, at El, col. 1 (noting that a Denver
based financial corporation has an office scheduled for Louisville, Ky.).
" See 12 U.S.C. § 1841(c).
" See KRS § 287.180(2).
" Id.
"See generally Tan REPORT OF THE PR _smENT, DEPT. oF nm TREAsuRY, GEOGRAPHIC
RE.STiuCTONS ON COmmERCtiAL BAtuNK IN nrm UNTrmD STATES 81-101 (1981) (commenting
upon a number of nonbanking activities including depository institutions, savings and loan
associations, Edge Act corporations, loan production offices, mortgage companies, finance
companies, consumer finance companies, mutual savings banks, credit unions, life insurance
companies, other insurance companies, security brokers and dealers, and money market
funds); Whitehead & Fnsbee, supra note 7, at 17 (listing nonbank activities allowable for
bank holding companies).
17 All states except Indiana, Kansas, Louisiana and Mississippi allow MBHCs. See
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allow both statewide branching and MBHCs.58 Further, the Presi-
dent's Commission of Financial Structure and Regulation has
recommended that:
the power of commercial banks to branch, both de novo and by
merger, be extended [by state laws] to a statewide basis and that
all statutory restnctions on branch or home office locations based
on geographic or population factors or on proximity to other
banks or branches thereof be eliminated.
Although the Commission rejected proposals to permit in-
terstate branching or metropolitan area banking by federal
legislation, it urges states to be progressive in changing their
laws.is
IND. CODE ANN. § 28-8-2-3 (West 1967); KAN. STAT. ANN. § 9-505a; LA. Ray STAT. ANN.
§ 6:1003 (West Supp. 1983); Miss. CODE ANN. § 81-7-19 (1973); CSBS, supra note 12, at
104-15 (explaining all the state MBHC statutes as of Aug. 31, 1981).
In Hawaii, MBHCs are not prohibited, but neither are they specifically allowed.
MBHCs have not been an issue in Hawaii, probably because Hawaii has only three na-
tional banks and seven state banks. Telephone interview with Edward Wong, Examner
for Examination Division of Hawaii Department of Commerce and Consumer Affairs (Sept.
27, 1983). Contra CSBS, supra note 12, at 104-05 (stating that MBHCs are prohibited in
Hawaii).
11 Alaska, Arizona, California, Connecticut, Florida, Idaho, Maine, Maryland,
Nevada, New Jersey, New York, North Carolina, Oregon, Rhode Island, South Carolina,
South Dakota, Utah, Vermont, Washington and West Virginia. For the statewide branch-
ing laws and MBHC laws of these states, respectively, see: ALAsKA STAT. §§ 06.15.235,
06.16.290 (1978); ARIz. REv STAT. ANN. § 6-190 (1974) (no MBHC statute); CAL. FNr.
CODE §§ 500, 3700 (Vest Supp. 1982); CONN. GEN. STAT. ANN. §§ 36-59, -420 (West 1981
& Supp. 1982); FLA. STAT. ANN. §§ 658.27-.29, 41 (West Supp. 1983); IDAHO CODE §§
26-302, -501 (Supp. 1983); ME. REv STAT. ANN. tit. 9B §§ 339, 1013 (1980); MD. FIN.
INST. CODE ANN. §§ 5-501, 12-204 (1980) (prohibiting only foreign bank holding companies);
Nay. REv. STAT. §§ 660.015, 666.115 (1979 & Supp. 1983); N.J. STAT. Ar. §§ 17:9A-19K,
9A-345 (West Supp. 1983); N.Y. BANKiNG LAW §§ 105, 142 (McKinney Supp. 1982); N.C.
GEN. STAT. §§ 53-62 (1982) (no MBHC statute); OR. REv STAT. §§ 714.060, 715.010-.015
(1981); R.I. GEN. LAWS §§ 19-1-13, 10-9-7 (1982); S.C. CODE ANN. §§ 34-3-400, 34-3-20
(Law. Co-op. 1977); S.D. CODmED LAWS ANN. § 51-20-4 (Supp. 1982) (no intrastate MBHC
law); UTAH CODE ANN. § 7-3-5 (1982) (no MBHC statute); VT. STAT. ANN. tit. 8, § 651
(1971 & Supp. 1983) (no MBHC statute); WASH. REv. CODE § 30.40.020, .230 (1983); W
VA. CODE § 31A-8-12, -8A-4(d) (Supp. 1983). See also CSBS, supra note 12, at 91-101,
104-15 (categorizing all the state branching and MBHC statutes as of Aug. 31, 1981).
" THE REPORT OF THE PRESIDENT'S COMMISSION ON FINANCLAL STRucTURE AND
REGULATION 61-62 (Dec. 1971).
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B. Arguments For and Against MBHC
Legislation In Kentucky
Statewide branching was not adopted by the 1984 Kentucky
General Assembly 60 However, the issue of whether the Kentucky
legislature should pass a law allowing MBHCs was the subject of
much legislative attention before HB 67 was finally enacted.6' The
issue was also carefully studied in 1983 by a special task force on
Kentucky bank laws.62
The argument against the adoption of legislation providing for
MBHCs came mainly from the Independent Community Bankers
Association of Kentucky 63 Their argument was that customers pay
indirectly for the benefits derived by the big banks in MBHCs. 6
These and other opponents to MBHCs also voiced a lengthy list
of reasons why MBHCs would not be good for Kentucky 65
60 Statewide branching, rejected by the 1984 General Assembly, should be reconsidered
by the Kentucky legislature in the future. See Luecke, Statewide banking is on deck,
Louisville Times, Aug. 27, 1981, at A17, col. 3 (" 'Kentucky banks would be at a distinct
disadvantage if interstate banking came before intrastate,' according to Charles Banres,
executive vice president of planning and resources development for First National Bank
of Louisville."); L. McGee, Kentucky's Banking and Economic Development 33 (Nov. 1979)
("Statewide banking would create the most competitive banking structure in Kentucky.")
(unpublished manuscript) (available at the Kentucky Dep't of Economic Dev. Library,
Frankfort, Ky.).
61 "Over the years, the influence of Kentucky's small town bankers over members
of the legislature has stopped efforts by the big city bankers to expand their operations
throughout the state." Ryan, Brown to look at statewide bankng issue, The Couner-Journal
(Louisville, Ky.), May 18, 1983, at Al, col. 2.
62 See Duerr, Task force backs multibank bill, Louisville Times, Aug. 19, 1983, at
A12, col. 1.
63 See generally Statement of Position of the Independent Community Bankers
Association of Kentucky Regarding Proposed Multibank Holding Company Legislation
(1983) (unpublished) (presented to the special task force on banking).
6 The Independent Community Bankers Association of Kentucky argued that
MBHCs: (1) cause loan interest rates to rise; (2) do not provide bank owners and managers
who understand the needs of a given community; (3) do not know the community bank
customers on a first name basis; (4) tend to direct funds to the most profitable areas in-
stead of the areas that will most benefit the community's economy; and (5) will eliminate
competition in the banking industry. Id.
Other opponents of HB 67 included the Kentucky Farm Bureau and the Kentucky
State Building and Construction Trades Council. Two new groups are opposing multi-
banking, Louisville Times, Aug. 5, 1983, at A8, col. 5.
63 See LEGIsLATrVE RESEARCH COMMSSION, ISSUES CoNFRoNTnio THE 1984 GEN.
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On the other hand, a large amount of literature favored the
adoption of a MBHC bill such as HB 67 in order to eliminate the
restrictions" which had "Balkanized the banking industry to a
degree not experienced by any other industry."'6 7 In addition, the
ASSEMBLY, 144 INFORMATIONAL BULL. 33-34 (1983), which lists the following reasons to op-
pose the MBHC bill in Kentucky:
1. Increase in concentration of banking resources. Farm credit is curtailed
when banking becomes too concentrated.
2. The extensive correspondent banking system works well and encourages
the flow of capital through loan participations, federal funds, and interstate
deposits.
3. Reduction in competition.
4. Higher prices for bank services.
5. Fewer offices, shorter hours and stereotyped loan policies.
6. Large banks will pull out of local communities when times are bad.
7. Local banks effectively meet the needs of local businessmen because they
know the businessmen and their businesses. Local banks are more'likely to
lend to farmers dunng bad financial times when the smart money is not in-
vested in farm loans.
8. Stock in smaller, independent banks will be cut in half because of
competition.
9. Historic autonomy of community banking will be destroyed.
10. Large banks will improve their own capital ratios at the expense of com-
munity banks.
11. There is no statistically significant relationship between the type of bank
structure a state has and its rate of econormc growth.
12. Studies show that banks in the size range of $50-$100 million are the most
efficient.
13. Computers have enabled even the smallest bank to offer wide-ranging
services.
14. MBHCs do not realize economies of scale.
15. A larger number of banks would be owned and controlled by people out-
side the banks' trade areas.
16. The banking structure does not need to be changed; rather the financial
institutions need to be allowed to offer new products and services to com-
pete with nonbank financial institutions.
Id.
66 See CONFERENCE OF STATE BANKING SUPERVISORS, POLICY STUDY, THE DYNAIC
AMERICAN BANKING SYSTEM-STRUCTURAL CONSTRAINTS (1983); BANKING IN KENTUCKY,
supra note 49; L. McGee, supra note 60. See generally, Savage, Branch Banking Laws,
Deposits, Market Share and Profitability of New Banks, 12-4 BOARD OF GOVERNORS OF
FED. RESERVE SYSTEM, J. OF BANK RESEARCH 200 (1982) (results do not provide any strong
evidence that the expansion of branch banking would be detrimental to growth and profit-
ability of new banks). But see Drum, Holding Company Affiliation and Scale Economies
in Banking, FED. RESERVE BANK OF CMCAGo ECON. PERSPECTIVE, Mar.-Apr. 1979, at 21
(affiliates of MBHCs do not often match the scale economies of independent banks).
'" Garcia, Baer, Brewer, Allardice, Cargill, Dobra, Kaufman, Gonczy, Laurent &
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Kentucky Bankers Association (KBA) articulated several reasons
for allowing MHBCs in Kentucky 68 The KBA urged that legisla-
tion like HB 67 was needed so the banking industry could remain
competitive with other financial institutions. 69
Additionally, the KBA stated, MBHCs:
offer the flexibility that would be available to the Department
of Banking in arranging acquisition of a troubled bank by
another bank in the state, rather than having to go to individuals
who are not residents of Kentucky.[70] Under [the former] law,
if a bank were closed, or about to close, regulators would have
only three choices, find a bank in the county that would be will-
ing to take over the closed bank; find an individual wealthy
enough to buy the bank; or liquidate the bank, possibly leaving
the local community without any banking services.[ 71]"
Finally, HB 67 was needed because of the possibility that Con-
gress might pass an interstate banking bill. 73 If Congress were to
Mote, The Garn-St. Germain Depository Institutions Act of 1982, FED. REsERVE BANK or
CHICAGO EcoN. PERSPEcTIvEs, MAR.-APR. 1983, at 27 [hereinafter cited as Garcia].
1 See Kentucky Bankers Association Statement of Position on Multi-Bank Holding
Companies (1983) (unpublished manuscript presented to the special task force on banking).
" See id.
7' Cf. Beazley, Bank probe reveals role of Butcher as customer, Lexington Herald-
Leader, June 12, 1983, at C4, col. I (Jake Butcher, resident of Tennessee, controlled Citizens
Union Bank in Lexington and First & Farmers Bank in Somerset); Thompson, Court bars
U.S. insurer from paying depositors of Sparta-Sanders bank, The Courier-Journal
(Louisville, Ky.), Apr. 19, 1983, at B5, col. 5 (the Sparta-Sanders bank, a Kentucky bank
which closed due to financial difficulty, was owned by a group of Ohio investors); Jor-
dan, Risky Butcher loans drained $75 million from state banks, Lexington Herald-Leader,
Apr. 10, 1983, at Al, col. 1, which noted:
The Kentucky banks affiliated with C.H. Butcher's C&C Interstate Finan-
cial Corporation are: Bank of Cumberland in Burkesville, Bank of
Williamsburg, Bowling Green Bank & Trust Co., C&C Bank of Bell County
in Middlesboro, C&C Bank of Corbin, C&C Bank of Wayne County in Mon-
ticello, C&C Bank of Hardin County in Elizabethtown, Citizens Bank & Trust
Co. in Glasgow, and Farmer's Deposit Bank in Brandenburg.
Id. at Al0, col. 3.
71 See generally Thompson, supra note 70, at B5, col. 3 (Sparta-Sanders bank closed
due to financial difficulty, leaving the Farmer's State Bank in Warsaw as the only bank
in Gallatin County).
12 Kentucky Bankers Association Statement of Position on Multi-Bank Holding Com-
panies, supra note 68.
11 See generally S. 1002, 98th Cong., 1st Sess. (1983) (a bill to allow New England
banks to branch regardless of state boundaries).
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pass an interstate bank branching bill, Kentucky's banking industry
will be able to expand under HB 67 without having to look for
legal loopholes. 7 This legislation will allow Kentucky banks to re-
main a viable industry which is competitive with other intra- and
interstate financial institutions."
C. Additional Methods of Expansion for the Kentucky Bank-
ing Industry
The adoption of statewide bank branching would be an addi-
tional positive step in expanding the banking industry 76 Yet, for
now, HB 67 is a starting point for the type of banking expansion
which is needed in Kentucky HB 67 is undoubtedly preferable to
alternate expansion methods such as chain banking77 by out of state
residents 78 and finding loopholes in the laws.
Kentucky banks and bank holding compames have legally
established nonbank subsidiaries across county and even across
state boundaries.8" Furthermore, the passage of the Garn-St. Ger-
main Institutions Act of 1982 has allowed falling banks and mutual
savings banks to be acquired by banking institutions across state
", See note 50 supra for a list of cases dealing with loopholes in the banking and
MBHC laws.
" See THE REPORT OF TE PRESIDENT'S COMMISSION ON FINANcIAL STRucTURE AND
REGoULATION, supra note 59, at 62; Luecke, supra note 60, at A17, col. 3.
76 Since 1965, six states which have adopted a MBHC statute have also later adopted
a statewide branching statute. CSBS, HOLDINO ComPANY AND BRANCHiNG STRucTURn RELA-
TIONSHIPS BY STATE, (Dec. 1982) (unpublished chart) (available from CSBS, Washington,
D.C.).
" "Chain banking means control of two or more banks by the same people, whether
an individual or a group. Chain relationships provide a means of circumventing
multibank holding company and branch banking restrictions in states that prohibit these
organizational forms." Weaver, Bank holding companies: Competitive issues and policy,
FED. RESERVE BANK OF CHIcAGo ECON. PERSPECTIVES, Sept.-Oct. 1979, at 16.
7 See generally Thompson, supra note 70, at B5, col. 5. (Kentucky bank owned by
Ohio investors fails); Bank in Knoxville, Tenn. Ordered Shut; State Finds 'Large, Unusual'
Loan Losses, The Wall St. J., Feb.15, 1983, at 2, col. 3 (Kentucky banks controlled by
"a prominent Tennessee political business figure" fall).
"' See generally note 50, supra (cases dealing with loopholes in the banking and MBHC
laws).
See generally Whitehead, Interstate Banking: Taking Inventory, FED. RnsmtvE BANK,
OF ATLANTA ECON. REv., May 1983, at 4 ("banking organizations are providing services
across state lines").
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lines,"' and the Federal Home Loan Bank Board is allowing sav-
ings and loans to merge across state lines.8 2 Additionally, at the
federal level, section 4(c)(8) of the Bank Holding Company Act 3
allows bank holding companies to establish or acquire nonbank




The existence of these alternative methods of unrestricted bank-
ing in Kentucky manifests the fact that banks and other financial
institutions have expanded and will continue to expand, and il-
lustrates that such expansion has not been detrimental to the finan-
cial industry The arguments against the expansion of Kentucky
banks by the creation of MBHCs were fragile at best, based on
sentimental values and inconclusive studies."5 The arguments favor-
ing the abolition of the stringent prohibitions in the banking in-
dustry are, on the other hand, realistic. Successful adoption of less
restrictive banking laws in other states shows that both MBHCs
and statewide branching are viable options for making banks more
competitive, and either the MBHC or statewide branching is
definitely preferable to having out-of-state investors own and
operate Kentucky banks.8 6
For these reasons, the Kentucky General Assembly made a wise
choice in adopting HB 67 which allows MBHCs. Kentucky needs
" Garcia, supra note 67, at 3.
82 Federal Home Loan Bank Board Statements of Policy, 12 C.F.R. § 556.5 (1983).
3 12 U.S.C. § 1843(c)(8) (1982).
" Cf. id. Although section 4(a) of the Bank Holding Company Act prohibits bank
holding companies from engaging in nonbanking activities, either directly or through a sub-
sidiary, section 4(c)(8) of the Act exempts bank holding compames whose activities are "so
closely related to banking or managing or controlling banks as to be a proper incident
thereof" from the nonbanking activity prohibition. See 12 U.S.C. § 1843(a), (c)(8).
" Brown, Bank Holding Company Performance Studies and the Public Interest: Nor-
mative Uses for a Positive Analysis?, 65-3 FED. RESERVE BANK OF ST. Louis REv. 26 (1934)
(performance studies "are not likely to provide useful evidence of desirability of bank holding
company acquisitions"); Whalen, Operational Policies of Multibank Holding Companies,
FED. RESERvE BANK OF CLsvELAN EcON. Rav., Winter 1981-82, at 20 ("It is erroneous
to simplistically view all holding companies and their bank subsidianes as elements of a
single group.").
" See Thompson, supra note 70, at B5, col 5; Jordan, supra note 70, at Al, col. 1.
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MBHCs to allow banks to promote and support economic growth
within the state, and HB 67 will allow Kentucky banks to do this.
Furthermore, HB 67 will provide the Kentucky banking industry
with a better opportunity to remain competitive with other types
of financial institutions.
Cathy Franck
